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fir, lao 1. QmfTmj for ■lpantlna «l vtfJpm as a wit of am 
incisional tnnrla jasnlnftni after tha krtor Ml ja(M a fipeMf* 
aa T^fratnrj of witl o n , M Uwl M , tftar baiag up al <>i 
tha jOaiatiSr did not Ma aagr of tha aiaptri or oMttlfai tha tester 
nlataai tha plaintiff mm aOM| fircn. 

ML M t a g float to and. Ma a patient at arftaa Mm's hospitals, mot 
to fir. Oaffnay ±a IisMibi of 1951 for relief. Shi doctor iflrisi to c i pweta 
aMMMMwvaBi. fio did tharaaftar operate aad did not flat 
asp of tha oMItlnwa ha oaiA slflftt ha pr esoa t . hat, soon thsisaftai 1 , 2a 
M than thraa mh , tha plaintiff teielopad aa Incisional Mal a Sa the 





bis operation, ms das to tbs appellee's nsgllflant pre oaad post opemtiYs 

i 

care, tins —eating a question Tor detandnetien by tbs Jury, sad not 
by tbs court . 


3, Tbs question Is ebethsr tbs 


should boss sons to tbs ivy 



by tbs appellee 


Lia se s—a d that tbs agysllaafc 
at tbs operation parfonsd ok 


tbs “ ff * 1 ty 'tbs spp 

diaaretion by srb 

of tbs plaintiff* s csss. 


o c si r t erred ly abasing its Judicial 
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somsi or i—nr 

1. The co u rt usti us a nattar of l«r la dfinetlas & oust to 
to oonrlaiiart ty rntfsrtwg u nrtlet la finer of tin ttofanlant and against 
ttaa plaintiff, tins Ainaliorini tka frrj to 4 — U s In 110* of tbs itYIsvis 
yinrtil, If tints ms, in ftwt, proof of ngUpni sal aaljnetloa. 
Baaad u po n tin siltan attsosi tj tin plaintiff sad, tea tastlnogr u ffsro d . 
tar Ms vitaasaM, and tka tntlwy §tn ty tin flafsnrtsat on direct 
saanSaatlan, tin Cowt rtwM Ms s VI mart tklu east to go to tin jny 

and cast of tin plaintiff asteLttad snougfc proof of nagUgast pendant and 
aotlcna on tba part of tka Mnlnt, to oaasa tin Court to atkn&t k±a 
oaaa to tin J «7 upon tin fronts and 1 auras of tin ItfnAnt's nagllgnoo. 
Plaintiff fortlnr ocsiftanla nost osrtaialy tint k» aiiaoad and pnodnea d 









































Conttaulas# Martin UoUmL, in footing trm* Qtmakprmak 

fitffcHLiJ&HU lM TX.S. *> 8 , H 17 , 12 8 , Ct. 679 , 683 (36 1* 24. M 85 ) that 

■ ' j> 

• It is a ft liar rate i& na«11—naa ohm that, •ton tglrntMi of fact# 
la ndi iMMiUf ■§ — |tff«r y j» ; » r tin fnctlai am to ^IkM 


than hi nsgll—naa cr aoi, tha iitfiitnatlnn of tha aattar la far tha h*f. 

•. » • she U? * «*• Oc- i-~ - - - 
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▼ toars. 1*7*3. M3, *5, 13 8. Ct. 7*8, 7*9 (37 L. 24. 6*2) salt,— 1 »Xfc 

'. -v'v- .3BT? 

la rail aattlat that tors tors la a ra sr U dgi j as to to aHatnoa of 

4 -ijcy *.. /. t>* i •*- w—— ^saaiaiiit 

-Cr'. ** ; 5«^. v ii *!-£i '•.*■ C • ' ’ *■’• 
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.o-.- 5 - vv^ . .LV*. -.•••:•* vrvc^. v | - - . ••• ■' - 

arlaaa firoa a ootfllot la tha taatlaray , or laaoaaa tfea facts Mm Mlsyatad 
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plaintiff »a right to raoonr.* 
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rirutff sai xho o—a InSoa •» . a - . • m . Sap 2 a|a eo '• sa ahaaui^’^r * 
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Ana there mm eoee superficial seize an the akin of the aWrelml mil. 

There is a herd sees filling the as&lxe up per ■Tifli—i. art ending hen to the 
level of the asvel. It is foite moth cod. rather tester. There is ao fluid 
save present. Shot is* X could aet detect aqr fluid in the ehtentnel oarity. 
The genital opcsnml tecta! aaaadastioa r evea le d no hmrrhnlda or 
reetel aeaees. iad the pros ta t e gland anl artel shoot tao tines the anal 
size. The sitansaltlos ere unreal * except for Slight agate cf the ankles." 

fir. Gcffnay also noted that the patient told Mb that he had s feel¬ 
ing of fSUneae, and a hard* tender seas in the oppar part of hie ahflman la 
eoBtinoad tailing the oenrt that Mr. larnhard had been feeling poorly for 
three y e a r s . Tallness aad aaoaaa ooeur after teals, la Palates a g reat deal 
and is tired co n stantl y, lea had a lad taste in hia sooth for test of this 
tine, la has had attacks of df antes during the past three years. Stools 
have been clay-colored at tines. la has phsl 2t powfla in the peat year. 

ImamSa. *<r tk. JMt tan. jmh, *>.-«.) 

Onaetlcaiad shoot hia notes, fir. OaffiiQi st a t e d that hia notes did 
not Indicate ary soars on the patient*s body, nor did he eee aqr pltel— on 
Mr. Bernhard's neck, nor that Mr. terahard ever aaid aqrtMng shoot any 
soars. (App.y.fk) 

Q. fiid yon teha say sent 1 mi to hin shoot these aoara I 

A. X didn't aw soar sates* 


IBttaat «n»F.W> 

his affiee 

it. Mr* 





active qrphllis at any tins.” CAff.p. 17 .) 

Osastiosad hy the Cosrfc as to vtetter a parson could have a positive 
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to 


at ths r epor t tarn a 

Q. 

A. 


Iblzzt and feU 


mm, *Ehat is sight 




as Plaintiffs afMttfc So. 2 
plaintiff xoa& Arp-r- 


la ths 


3—lea oa ths nafllal aspset of 

ths right foot, vfttb saw sopping.* 

Altar hstag proddsd hj hath comas! for plaintiff aa 
Dr. |MM ttet tki olssratsd laslcn vu j 

I 
j 

skin. M *a plain olosr Shtoh is lasting. (ftfp.p. $8*) 

Tot, a ahnrt tlaa haft** ha tastiflad that ha did not aaa am acaw 
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'* ^ fl*pp* *M 

tastiflad that for thrss jaara trem 1932 to 293$ 


2# of Ms 


atP.C. 


Xospltal sacra "in 


of a 




according to Ids xooosds, ths patient did not 

I 

his foot. CAff-P* A) 

Upon being oorfimrtsfl sttfc ths olfirtoal re co rd again ftp. naTTiaj 

w» g w oMon a fl tlrn a lj : Cflpp p. f8) 

j 

Q. fir. OafTnpf » la jour oistnaUrm of ftp. ftaft K 

j 

office, job stated job sav ao sons ob Ida body nSatsoow. P 1 & job 

tj aoj oftmoa 3a ths reports firaa Psoj Point a notation that ha had 

I 

puAseto^ aotaml joss ago t 
A. Z taar ha had hsaa ijpmstiai ob for aa 

laairma on his fast. 
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of 
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of Mr. 




ko M laid* 


h») 





to tfeo 


in tko 


to olio* tte 


to to 


teettriLtr tko *oy. 


for tko 
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tko jKtmfc's site/ 9* ^f.) soft tftot in klo 


opinion It 
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fir. Q^fTatj tin ns aCM, (fifp J. 2£) 

A, I iii. 

fir. Hsfc Ifeqi <ld JDS t«fi» to ml It St tfist tsm t 
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joa sm ogr ttat —m taUflrti tttk ifiantlA sttMB# 


Mtenttev ! 

A. », 
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1. X M tt iiIW, *b 4 a 
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Q. 95& }» tow IM t 
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log tbst 1mm ttoa pgo] ? u nfi anmw la wpitwd Vat tfeo tvitaoi AnU Ml 
bo t2dn tfcvt it VDBld dmgt'B— fcr tho >17 to oootto it.* 
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IX THE ULT73D STATES DISTXXCT OOBBT IQS TEE BXSTXXCT OF 
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Plaintiff f 






The ds faartant . Dr* Lao B. Qifftay, by his attorneys, fceloh, Daily sad 
Welsh, for answer to the osplalni, soys os flail mu 

FIRST rU'SSoEt-Xhs Ccoplalnt foils to stats a slain against defendant upon whioh 
relief say ha granted* 

SBCCKD aUlU&i- Defendant atedts tha a 11 age time in Paragraphs (2) and (3)j 
H as d a i tha allegations in Paragraph (4) and donias tha aUagaticns in Paragraph 
(5) sraspt tha portion white rsfaro ta loss, pain and ssffsriag* ate* and 
ddeh defendsat is without infsrsatisn anffisiant to fora a bail of as to ths 
troth of tha allegations* Defendant Saidas sash and mry other aUagatian net 
hernia specifically adudttad* 

TO IBP I£ra8SEs-Defendant* a traatnaat and ears of tha plaintiff was la aseord 
with tha approved practise of other ewrgeana practicing in tha District of 
Colnahla aad tells it la taros that aa hernia developed p a rt spam 

tiraly on January 28, 1952, it was through no faolt of tha defendant* Plaintiff 
seglljantlj failed to return far tesanutlssi aad trashoant as directed* 

WELCH, *iatly jJEj vgrru 



aartifleata of senrice 


73MRIAI PROCEJDISGS 
SUTaffiHT Of SaTQBE C ? CASE 


FILED APRIL 5, 1955 
April 5, 1955 


lids Is sa aatian for uagHgduiw by ths pltf• far iajariss resulting fron sn 
operate— by deft Dr* Lso S* Qsfftey, also negligence sa ths part of Prevteansa 
Hospital* As a r es ult of oaid negligence, pltf* Mates ho daralapad an laaiaten» 
si hernia in tha upper center of his nhrtn— n, Pltf* el sins that o pe ration ms 


an advise of deft P o st e r 
tha deft* doctor failed 1 



In test 
y teste 




fast ths deft* te st e r use negligent in that ha did net aaa tha operational 
tanhnlipM pr o p e r for tha pltf* type of patient aad that tha entering see dans 
by set get instead of by silk thrasd, Pltf* further eeateate that pltf* use 
discharged prase turaly sn ths duster** order] test said deft* tester ahaadoaad 
pltf* by diateatying bin fron hie cars and traatnaat without advising hfct tint 
sa intlal anal hernia existed aad tellsd to provite pltf* site tea Water er to 
adviso hln tea noa of tha sane* 


All of said acts of negligence being at variance with tha re—iprtssd natiaal 
practise in this district* Pltf* elslns deft* Hospital ns mgj&tm* la ant 
asking Wsssaruai test] failing to pr ovite Pltf* with a binder ant advising 
pltf* sn to tha noa of sans* 


Injurisu-pez—a—it protrusion of ahdonsn is bH h in ders pltf 

in his novunsat] test this can only be o orr actad by a further operatIan. 


it 


nxt tiao c ontonri* thit Iom of mnlny tdU «cntlr— in tin lao«Tinit« ftttxr*. 

Dft. doctor dsaies negligence and sUtM that troatnaot and out of tho pltf. 
ws 2b accord with tho approved practise of other surge o ns practicing 2b D«C* 
Dft* doctor farther olalBC that pltf negligently failed to re t ur n far faim 
tioa and tmt awt , as directed by deft doctor* 


(Providence hospital 


fitted) 


Stipulations! Hospital records* Providence and Pony Point ha riwtoi i without 
for—i proof subject to objection of relevancy and competency. farther stipe- 
la tad that Or* Qaffayti personal records covering pltf *211 bo —do available 
by dft* doctor* 


OaUi */J/55 

signed by sttomays authorised to act* 


Justice 






list of Mian * * ^ibOf after haring boon duly sw orn to wadi a 
try tho issnos between Arthur Theodore Berahard, plaintiff and Dr* Lea 
Gaff—y» defendant,. and after this cease ie heard end given to tho Jan 
they mm their oath say this 6th dey of December, 195$* that they fia 
defendant against the plaintiff* by dlreetif ef tho Cu n rt * 

Mherefare* it is adjudged that tho said plaintiff take nothl— 
action* that said defendant go bfoefarth idthon t day* be for nothing 
r sse ve r ef plaintiff his costa of defense* by direction of this court. 


by this 


fa direction of 
Judge Us—far Boltsoff 


Barry X Hall* dark 
fa Mb F Burke* Deputy Clerk 


nones; of apfssal 


FILED JAJ1 


1956. 

to the United states Conrt of Appeals for the District of Colu&ols 
the jerig—it entered an the 6th dey of Dece&ber* 1955 in favor of defend* 

i 
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Dr* Lee & Gaffney against the said Arthur ?• Bernhard* 
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/./ T- Klllly st*mU_ 

counsel for plaintiff«cppellaut 
address of record 
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No. 13263 

STATEMENT OF QUESTION PRESENTED 

(1) . The question is whether or not the Trial Judge 
was justified in granting a motion for directed verdict 
at the close of the plaintiff’s case, or whether there was 
sufficient evidence of negligence to warrant submission 
of the issue to the jury. 

(2) . The question is whether or not there was an 
abuse of judicial discretion during the trial by the Court 
in its rulings which was prejudicial to the Appellant 
below. 
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Appellant 
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Dr. Leo P. Gaffney, 
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BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE 

This is an action to recover damages for the alleged 
malpractice of the defendant, Dr. Leo P. Gaffney, a duly 
licensed physician, engaged in the practice of surgery in 
the District of Columbia. The Complaint stated that on 
or about January 7, 1952, Appellant engaged Appellee to 
perform an exploratory operation; the defendant per¬ 
formed the operation at Providence Hospital in the Dis¬ 
trict of Columbia on, to-wit, January 7, 1952; the Appel¬ 
lant (plaintiff below) alleged that the defendant was 
negligent and/or incompetent in performing the opera¬ 
tion, suturing the incision and in giving or failing to 
give post-operative treatments and advice. 

The evidence produced by the plaintiff failed completely 
to support the allegations of negligence contained in the 
Complaint. An examination and resume of the evidence 
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will demonstrate that the Trial Court was clearly cor¬ 
rect in directing a verdict for the defendant (Appellee). 

The entire case was briefly reviewed and summarized 
by the Court below at the conclusion of the argument for 
directed verdict (Tr. 137, 138). 

“The Court is of the opinion that no case has been 
made out against the defendant justifying the sub¬ 
mission of any issue to the jury, for two reasons: 

“In the first place, there is no showing that the 
Doctor was guilty of any negligence, or that he used 
any method not in accordance with recognized prac¬ 
tice in the community among surgeons, or that he 
failed to do something which such recognized prac¬ 
tice required him to do. 

“No physician is a guarantor of the success of any 
mode of treatment or of any operation, any more 
than a lawyer can guarantee that he is going to win 
a case. All that a physician is required to do is to 
use proper skill in accordance with the proper stand¬ 
ards in his particular stratum of the profession in 
his community. 

“There is no showing, as was urged at the begin¬ 
ning, that there was any negligence in advising an 
exploratory operation. There is no showing that 
there was any negligence in post-operative treat¬ 
ment, or any negligence in releasing the patient at 
the time he was released from the hospital. 

“The second reason on which the Court bases its 
decision that there is no case sufficient for the jury 
is that there is no evidence tending to show that the 
incisional hernia the plaintiff suffered resulted from 
anything that the defendant failed to do, that he 
should have done, or that he did that he should not 
have done. 

“In view of these circumstances, the Court will 
direct a verdict in favor of the defendant. 

“And the Court might add this. Of course a 
physician, just as anyone else, is liable for negli- 
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gence in the performance of his function, just as a 
lawyer would be liable if he were negligent, or a 
dentist, or an engineer or anyone else. 

“But in the case of a professional man, a charge 
of negligence implies something more than just a 
claim for damages, as would be the case, say, in an 
automobile accident. A claim of negligence against 
a professional man is something directed against his 
reputation as well as being a claim for damages. 
And for that reason the Court wishes to state on 
the record that there is not the slightest evidence 
in this case which would justify any reflection on 
Dr. Gaffney’s professional competence or his pro¬ 
fessional integrity or his thoroughness.” 

The above quoted statement of the Court presents the 
entire issue in a very simple manner and a brief analysis 
of all the testimony will disclose that there was not one 
scintilla of evidence of negligence to submit to the jury. 

The defendant doctor testified concerning the treat¬ 
ment, diagnosis, operation, etc., having been called as a 
witness by counsel for the plaintiff; that he made ar¬ 
rangements for Mr. Bernhard to go to the hospital in 
the early part of January, 1952 and told him that he was 
going to do an exploratory operation, to make a definite 
diagnosis or confirm a diagnosis that had already been 
made, and if possible to perform corrective surgery for 
his condition (Tr. 103). When he entered the hospital 
on the Fifth he wrote the orders and they were, com¬ 
plete blood count, urinalysis, regular diet, and a thou¬ 
sand cc of glucose intravenously the following day. 

At this point, the Court stated (Tr. 104): 

“You are using technical terms, and when you go 
so fast it is difficult to follow you.” 

The witness continued: 

“A complete blood count, urinalysis, one thousand 
cc of glucose to be given intravenously the following 
day. That is a sugar solution to be given into the 
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vein the day before the operation to build them up 
a little bit, or give them a little boost for the opera¬ 
tion.” (Tr. 104) 

Defendant doctor further stated it was not customary 
to order a Wasserman Test, and in response to a ques¬ 
tion by the Court (Tr. 104): 

“Suppose a Wasserman test is ordered, or suppose 
it is discovered that the patient has syphilis, would 
that affect the question as to whether there should 
be an exploratory operation?” 

Defendant testified that it would not (Tr. 105). He 
further testified that he would perform an exploratory 
operation on a syphilitic patient as well as on a person 
who does not have the disease and that that was cus¬ 
tomary practice among surgeons in the District of 
Columbia (Tr. 105, 106). 

Defendant also testified concerning the operation de¬ 
scribing the incision and the progress of the exploratory 
work done (Tr. 108, 109). He then described the closing 
of the wound in the following manner: 

“The posterior layer and the peritoneum were 
closed with a running, plain catgut suture. Next, 
the anterior fascia layer was closed with a running 
suture of chronic catgut, this row being reinforced 
with several mattress, chronic catgut sutures. The 
skin layer was then closed with interrupted cotton 
sutures, dressing applied and adhesive applied to 
the abdomen.” (Tr. 109, 110). 

Upon being asked whether he put a restraining silk or 
any type of restraining suture above the suture used to 
close the wound, he stated: 

“I used retention sutures in the anterior fascia 
laver, which is the important layer in the closure.” 
(Tr. 110) 

He also testified he did not leave any dead spaces in 
between the layers and that the wound was completely 
closed when sewed up (Tr. Ill, 112). 
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After the man was discharged from the hospital, the 
sutures having been removed on January 15, which was 
his last hospital day (Tr. 119), he was directed to see 
the doctor at his office on the 18th of January and did 
so. (Tr. 122). At that time there was serum in the 
wound, which was released. The wound was re-dressed 
and the patient advised to return in five days (Tr. 122). 
At the second visit, on the 23rd., more serum was re¬ 
leased and there was found some separation of the 
fascial edges, that is, the deep layers. That was the 
beginning of the hernia. (Tr. 123). He was advised to 
return on the 28th., which he did and the doctor’s rec¬ 
ords indicated that he then definitely had an incisional 
hernia. He was informed of this and told it should be 
observed for a period of four weeks when he should 
return to the doctor’s office (Tr. 123). The doctor did 
not discharge the patient, but told him to come back in 
four weeks. He did not come back (Tr. 124). There 
were no steps the doctor deemed advisable to take at 
that time (the 28th) with regard to the incisional hernia, 
as you have to wait a certain period of time until the 
tissue regains its normal tone before you re-operated. 
(Tr. 125). 

The dressing and adhesive strips which covered the 
entire wound extending around on the patient’s side, 
which was placed immediately after the operation and 
continued until last seen by the doctor, was considered 
sufficient in the doctor’s opinion for the type of wound 
(Tr. 126, 127). The cause of the hernia was testified 
to be coughing, abdominal distention, and probably 
some vomiting would be the main causes (Tr. 128). 

Plaintiff presented a Mrs. Mary Melinda Christopher- 
sen of Frederick, Maryland, who stated her occupation 
to be that of a registered nurse, a graduate of Shelby 
Hospital in Shelby, North Carolina, whose husband was 
a distant cousin to plaintiff’s wife. Her testimony is 
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contained in the Transcript, beginning at page 45 and 
continuing through page 59, and in summary it merely 
relates that she saw him when he came home from the 
hospital; that he had a cough and she put a binder on 
him to help support his incision. She did not consider 
the bandage to be a supporting bandage. She described 
from her experience the procedure in sewing up a patient 
who has been subjected to an exploratory operation 
(Tr. 52, 53), stating that they usually have two or three 
heavy retention sutures, besides one straight line of your 
skin sutures on the outside. She further stated (Tr. 57) 
that stitches are ordinarily removed when they are dis¬ 
charged from the hospital, including the retention su¬ 
tures. 

On cross-examination, she testified that at the time she 
saw plaintiff on the day that he came home from the 
hospital he had adhesive tape on the incision; that he 
had two or three strips of the adhesive; that that is 
considered support and it depends upon how it is applied; 
that incisional hernias are not uncommon (Tr. 60). 

The other testimony given in the case was that of the 
plaintiff and his wife and is merely a recitation of their 
views of the situation. This concluded the plaintiff’s 
case. 

SUMMARY OP ARGUMENT 

The evidence was absolutely devoid of anything tend¬ 
ing to establish any departure from the customary and 
approved practice for the treatment of the plaintiff while 
he was under the defendant’s care. Since the physician 
can be held for negligence only when he has departed 
from the usual and customary practice of an ordinarily 
careful physician under similar circumstances, it follows 
that the plaintiff completely failed to establish his claim 
for relief. 


7 


The mere fact that subsequent to the exploratory 
operation he developed an incisional hernia, which is not 
an uncommon thing, is positively no evidence of negli¬ 
gence. 

ARGUMENT 

1. The Question Is Whether or Not the Trial Judge Was 
Justified in Granting a Motion for Directed Verdict 
at the Close of the Plaintiff’s Case, or Whether There 
Was Sufficient Evidence of Negligence to Warrant 
Submission of the Issue to the Jury. 

The burden of proof is upon the plaintiff to establish 
by substantial evidence (emphasis supplied) departure 
from the standard of care and skill ordinarily exercised 
by members of the profession in his or similar localities 
and that such departure caused the injury complained of. 
(Rogers vs. Lawson, 83 U. S. App. D. C. 282, 170 F. 2d 
158). 

Kasmer vs. Sternal, 1948, 83 U.S. App. D.C. 50, 
165 F. 2d. 624; 

Christie vs. Callahan, 1941, 75 U. S. App. D. C. 
133, 124 F. 2d. 825 

Gvnvnmg vs. Cooley, 1929, 58 App. D. C. 304, 30 
F. 2d. 467, affirmed, 1930, 281 U. S. 90, 50 S. Ct. 
231, 74 L. Ed. 720; 

Cayton vs. English, 1927, 57 App. D. C. 324, 23 
F. 2d. 745; 

Levy vs. Vaughn, 1914, 42 App. D. C. 146 

In the present case, the testimony leads to only one 
conclusion, namely, that a condition existed for which 
an exploratory operation was necessary in order to aid 
the patient. The exploratory operation was accomplished. 
It confirmed the tentative or probationary diagnosis. 
The procedures in the operation were correct and no 
negligence was shown in any way whatsoever, either of 
commission or omission. Subsequent to the operation, 
during the healing processes, an incisional hernia oc¬ 
curred. This is neither evidence of, nor proof of, negli- 
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gence and is insufficient and too meagre to submit to a 
jury. 

In Wilson vs. Borden, 61 App. D. C. 327, 62 F.2d. 3S6, 
it is stated, at page 330: 

“Plaintiff’s evidence may have tended to prove that 
her arm upon her discharge by defendant was in an 
unsatisfactory condition, but, assuming that it did, 
that would establish ‘neither the neglect and unskil¬ 
fulness of the treatment, nor the causal connection 
between it and the unfortunate event’. Ewing vs. 
Goode (C.C.) 78 F. '442, 443. All that was required 
of defendant in undertaking to treat the plaintiff was 
that he exercise the ordinary care and skill of his 
profession in the District of Columbia. Cayton vs. 
English, 57 App. D. C. 324, 23 F. (2d) 745; Hazen 
vs. MuUen, 59 App. D. C. 3, 32 F. (2d) 394. Plaintiff 
alleged lack of skill and negligence. She proved 
neither.” 

In the case of Ewing vs. Goode, 78 Fed. 442 C.C., cited 
in the Wilson case, supra, Justice Taft aptly stated the 
law to be: 

“Before the plaintiff can recover, she must show 
by affirmative evidence—first, that the defendant was 
unskillful or negligent; and second, that this want of 
skill or care caused injury to the plaintiff. If either 
element is lacking in her proof, she has presented no 
case for the consideration of the jury. The naked 
facts that defendant performed operations on her 
eye, and that pain followed, and that subsequently 
the eye was in such a bad condition that it had to 
be extracted, establish neither the neglect and un¬ 
skillfulness of the treatment, nor the causal connec¬ 
tion between it and the unfortunate event.” 

This language was cited with approval by this Court 
in i Cayton vs. English, 57 App. D. C. 324, 23 F. (2d) 745, 
and the rule has been repeatedly re-affirmed by this Court. 

Levy vs. Vaughn , 42 App. D. C. 146 

Bonner vs. Conklin, 61 App. D. C. 336, 62 F. (2d) 
875 


9 


If there was any evidence to be presented on the ques¬ 
tion of whether the manner in which the operation was 
performed and the wound sutured and whether or not 
the pre-operative and post-operative treatment was 
proper and correct, it certainly involves a question of 
the merits of diagnosis, operative procedure, suturing or 
incisional wounds and after-care. These are matters of 
scientific treatment and cannot be determined without the 
aid and counsel of expert opinion. In Rogers vs. Law- 
son, supra, the Court stated, at page 285: 

“It involves a question of the merits of diagnosis 
and scientific treatment. This cannot be determined 
by a lay jury without the aid of expert opinion.” 

We do not believe there is one word of testimony in 
this ease from anyone capable or experienced in proper 
surgical procedures which would permit the Court to have 
submitted this case to a jury. There is nothing what¬ 
ever in the record, except the history of the examination, 
operation and after-treatment, all in accord with good 
and approved practice and not one iota of evidence indi¬ 
cating negligence or failure on the part of the physician, 
nor a scintilla of evidence connecting the incisional hernia 
with any neglect of any kind on the part of the surgeon. 

Appellant’s counsel has attempted, in setting up the 
propositions to be considered by this Court, to restate 
in four different ways the simple problem of whether 
or not a directed verdict should have been granted in 
this case, and that is all that is set forth in matters, (1), 
(2), (3) and (4) of Appellant’s dissertation. 

With respect to the duty and right of the Court to 
grant a motion for directed verdict, we respectfully call 
the Court’s attention to its opinion in Numbers 11,991 
and 11,992, decided September 20, 1956, Eastern Air 
Limes, Inc. vs. Union Trust Co., et al., wherein the mat¬ 
ter of passing upon a motion for new trial is thoroughly 
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and completely analyzed and discussed. While it is true 
that in that case the question was not upon a motion for 
directed verdict, but upon a motion for new trial, it is 
submitted that the reasoning applies as well here as 
there, for as was stated in Aetna Casualty & Surety Co. 
vs. Yeatts, 122 F. (2d), 350 (1941), at page 354, and 
quoted by this Honorable Court in the opinion just re¬ 
ferred to: 

“To the federal trial Judge, the law gives ample 
power to see that justice is done in causes pending 
before him; and the responsibility attendant upon 
such power is his in full measure. While according 
due respect to the findings of the jury, he should not 
hesitate to set aside their verdict and grant a new 
trial in any case where the ends of justice so re¬ 
quire.” 

Obviously, the La\v also gives the same power to the 
Judge in dispensing justice to put an end to litigation 
which has no place in the court, and where the evidence 
is so lacking in probative value, as it was in this case, 
it would be futile for the Court to have permitted the 
case to go to the jury, knowing that any verdict, should 
one have been given by the jury, would have to be set 
aside or that a new trial would be granted, thus endlessly 
continuing litigation. 

We, therefore, conclude, as did the Court below (Tr. 
137), there is no showing that the doctor w*as guilty of 
any negligence or that he used any method not in ac¬ 
cordance with recognized practice in the community 
among surgeons, or that he failed to do something which 
such recognized practice required him to do and the 
Court did not stop there, but added: 

“There is no showing, as was urged at the begin¬ 
ning, that there was any negligence in advising an 
exploratory operation. There is no showing that 
there was any negligence in post-operative treatment, 
or any negligence in releasing the patient at the time 
he was released from the hospital.” 
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Under these circumstances, it is respectfully submitted 
that no case was made out for submission to a jury. 

2. The Question Is Whether or Not There Was an Abuse 
of Judicial Discretion During the Trial by the Court 
in Its Rulings Which Was Prejudicial to the Appel¬ 
lant Below. 

A fair appraisal of the entire record in this case fails 
to show the slightest lack of judicial discretion on the 
part of the Court below. 'In fact, the record does dis¬ 
close that the Court, in the interest of time and justice, 
was not only anxious that the case move along, but was 
most courteous and helpful in every respect. Counsel 
for plaintiff below was accorded every opportunity to 
present his case and to do it without hindrance of any 
kind. Because the Court, during the taking of testimony, 
makes reference to the fact that certain procedures are 
improper on the part of counsel, or that the jury will 
have to draw their own conclusions from the testimony, 
and not permit the witness to form conclusions, is cer¬ 
tainly no abuse of judicial discretion, nor is there any¬ 
thing wrong in the Court admonishing counsel or wit¬ 
nesses, or both, not to go over what has already been 
testified to by the witness. 

Such orderly conduct of the trial not only failed to 
come within the description of abusive discretion, but on 
the contrary, is proper use of discretion in order to ex¬ 
pedite the business of the Court. We do not believe any¬ 
thing referred to by Appellant under Point V of his brief 
is correct or justified in attempting to imply that there 
was any abusive discretion on the part of the Court. 
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CONCLUSION 

It is respectfully submitted that there was no evidence 
whatsoever of negligence presented in this case, and to 
use the oft-employed phrase, there was not even a scin¬ 
tilla of evidence of negligence or harm which came to 
the plaintiff as a result of negligence. 

The contentions complained of, namely, an incisional 
hernia following an abdominal exploratory operation and 
improper post-operative care, fall by the wayside when 
the testimony is analyzed. No one testified to any negli¬ 
gence of any kind. No qualified witness was presented 
or gave any testimony that the entire treatment of the 
case on the part of the defendant below was not in ac¬ 
cord with good and approved practice. The plaintiff 
failed to establish a case of negligence, since he pro¬ 
duced no evidence of negligence. Therefore, there being 
a complete and total failure to show the elements re¬ 
quired in a malpractice case, the Trial Court was entirely 
correct in directing a verdict in favor of the defendant 
and its judgment should be affirmed. 

Respectfully submitted, 

J. Harry Welch, 

H. Mason Welch, 

John R. Daily, 

J. Joseph Barse, 

Arthur V. Butler 

Attorneys for Appellee 
Investment Bldg., 
Washington, D. C. 















